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INTRODUCTION

1. The hearing of the Plaintiff’s Originating Summons issued on the 15" April 2016 was
heard before this Court on the 28" July 2016. The Originating Summons asked for
“such Orders or other directions as this Honourable Court deems fit to make pursuant
to a Letter of Request issued by the Honourable Shira A. Scheindlin, United States
District Judge for the Southern District of New York (the “Requesting Court”) on the

14" March 2016.”

2. The Plaintiff’s application is made pursuant to s.1 of the Schedule to the Evidence
(Proceedings in Other Jurisdictions) (Cayman Islands) Order 1978 (the “EPOJ”) read
with Order 70 of the Rules of the Grand Court of the Cayman Islands (“GCR 0.707).
The EPOJ extended to the Cayman Islands the provisions as adapted in the Evidence
(Proceedings in Other Jurisdictions) Act 1975, which is a United Kingdom statute
which incorporated into the United Kingdom Domestic Law, the provisions of the
Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters
1968 (“the Hague Convention™). Section 1 of the Schedule to the EPOJ sets out the

jurisdiction of the Grand Court to grant such applications and reads:

“I Application to Grand Court for assistance in obtaining evidence for civil
proceedings in other court

Where an application is made to the Grand Court for an order for
evidence to be obtained in the Cayman Islands, and

the court is satisfied--

(a) that the application is made in pursuance of a request issued by or
on behalf of a couri or tribunal ("the requesting court”) exercising
Jjurisdiction in a country or territory outside the Cayman Islands;
and
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(b) that the evidence to which the application relates is lo be obtained
for the purposes of civil proceedings which either have been
instituted before the requesting court or whose institution before
that court is contemplated,

the Grand Court shall have the powers conferred on it by the

Jollowing provisions of this Act.

3. Section 2 of the Schedule to the EPQJ sets out the powers of the Grand Court in
relation to applications pursuant to a Request from a Foreign Court (the “Requesting

Court”) and the relevant powers are set out in 8.2 as follows:

2 Power of Grand Court to give effect to application for assistance

(1) Subject to the provisions of this section, the Grand Court shall
have power, on any such application as is mentioned in section I
above, by order to make such provision for obtaining evidence in
the Cayman Islands as may appear to the court to be appropriate
Jfor the purpose of giving effect to the request in pursuance of
which the application is made; and such order may require a
person specified therein to take such steps as the court may
consider appropriate for that purpose.

(2) Without prejudice to the generality of subsection (1) above but
subject to the provisions of this section, an ovder under this
section may, in particular, make provision--

(a) Jfor the examination of witnesses, either orally or in
writing;
(b) for the production of documents;”

(3) An order under this section shall not require any particular steps
to be taken unless they are steps which can be required to be taken
by way of obtaining evidence for the purposes of civil proceedings
in the court making the order (whether or not proceedings of the
same description as those to which the application for the order
relates); but this subsection shall not preclude the making of an
order requiring a person to give testimony (either orally or in
writing) otherwise than on oath where this is asked for by the
requesting court.
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(4) An order under this section shall not fequire a person--

(a) to state what documents relevant to the proceedings to
which the application for the order relates are or have
been in his possession, custody or power; or

(b) to produce amy documents other than particular
documents specified in the order as being documents
appearing to the court making the order to be, or fo be
likely to be, in his possession, custody or power.”

4. Section 9 of the Schedule to the EPOJ reads:

“9 Interpretation
(1) In this Act "civil proceedings”, in relation to the requesting
court, means proceedings in any civil or commercial matter,”

3. All applications under the EPOJ must be read with GCR O.70 which sets out the
procedure to be adopted pursuant to Letters of Request for Obtaining Evidence for

Foreign Requesting Courts.

6. Although GCR 0.70(2) states that such an application may be an ex parfe application,
the Plaintiff served Irish Trust Company (Cayman) Limited (“ITC”), Ms. Michelle
Boucher (“Ms. Boucher™), Queensgate Bank Limited and Queensgate Trust Company

Limited (together “Queensgate”) with its Originating Summons in May 2016.

i The Plaintiff’s application is grounded by the First Affidavit of Gregory Nelson Miller
(“Mr. Miller”) sworn on the 30® June 2016 and by Mr. Miller’s Second Affidavit

sworn on the 28" July 2016.
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On the 28" July 2016, ITC, Michelle Boucher, and Queensgate applied for an
adjournment of this application to await a hearing for declaratory relief regarding the
validity or otherwise of several Trusts — which was brought before the High Court of
the Isle of Man. The application for an adjournment was grounded by the affidavit of

Ms. Lindsey Bermingham (“Ms Bermingham™) sworn on the 26" of July 2016.

Having heard counsel for ITC and counsel for the Plaintiff and having read the
affidavits of Mr Miller and Ms Bermingham, the Court rejected the application for the
adjournment on the grounds, inter alia, that the outcome of the proceedings brought
before the Isle of Man Court have no bearing on the Letter of Request to this Court and
this Cowrt decided that its duty was to hear the Plaintiff’s application and to make its
determination based on the evidence filed and on any submissions made by counsel for

the Plaintiff and counsel for ITC, Ms. Boucher and Queensgate.
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LETTER OF REQUEST

10. The Letter of Request for International Judicial Assistance, pursuant to the Hague
Convention was issued by the Honourable Shira A. Scheindlin, United States District

Judge for the Southern District of New York on the 14™ March 2016. Tt states:

“The United States District Court for the Southern District of New York presents
its compliments to the Chief Justice of the Cayman Islands, and requests
international judicial assistance to obtain evidence to be used in civil proceedings

pending before this court in the above-captioned maiter.

This request is made pursuant to, and in conformity with, Article I of the Hague
Convention on the Taking of Evidence Abroad in Civil or Commercial Matters
(“the Convention”), to which both the United States and the Cayman Islands are

parties.

The Court has determined it is necessary for the purposes of justice and for the due
determination of the matters in dispute between the parties that you compel the
non-party witnesses identified herein, who are residents of, or ordinarily resident
in, your jurisdiction, to be examined under oath as to their knowledge of the facts
relevant 1o the issues in this case, and for certain entities identified herein to

produce documents and certify their authenticity.”

11. The Plaintiff’s allegations are set out in the Letter of Request at paragraph 6a on page 7

and state:
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“The Fourteenth Claim in the Amended Complaint filed in this action alleges that
the Relief Defendants were unjustly enriched through their receipt of the ill-gotten
gains of the Wylys’ securities fraud and other violations, and they do not have any
lawful right, title, or interest in or to the funds, securities, real property and
interests in real property, personal property and inferests in personal property,
and other assets of the Sam and Charles Wyly, which are the ill-gotien gains, or
are traceable to the ill-gotten gains, derived from Sam and Charles Wylys’

fraudulent conduct.

Evidence has been produced in this litigation to establish a prima facie case that
the Relief Defendants are or were beneficiaries of Wyly-created Isle of Man and
Cayman Islands trusts and trust-owned entities, and that the trusts distributed ill-
golten gains to the Relief Defendants. However, while the Relief Defendants agree
to produce documents in their possession related fo the trusts, they deny control of
any such documents held by others. Although the Relief Defendanits agree to
production of documents held by US-based hedge funds concerning the Relief
Defendants’ investments in those funds, the Relief Defendants contend they cannot
require the Wyly offshore trustees fo consent to the production by those same
hedge funds of documents related (sic) (to) the trustees’ investments in those

funds...”

12. Paragraph 6b on page 7 of the Letter of Request states:

“The Fourteenth Claim of the Amended Complaint is a separate cause of action,
not an action lo enforce the Final Judgment entered against Sam and Charles
Wyly. Pursuant to common law equitable principles and Section 21(d)(5) of the
Exchange Act [15 US.C. & 78u(d)(5)], the SEC seeks disgorgement by the Relief
Defendants of funds, securities, real property and interests in real property,
personal property and interests in personal property, and other assets of Sam and

Charles Wyly, which are the ill-gotten gains, or are traceable to the ill-gotten

gains, derived from Sam and Charles Wylys’ fraudulent conduct.”
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13. Paragraph 7 of the Letter of Request sets out the evidence the United States District

Court for the Southern District of New York would like to obtain namely:

“7a.  The Court requests that the SEC be permitted to obtain testimony from
Michelle Boucher, 74 Anitoinette Avenue, Webster Estates, South Sound,
Grand Cayman, Cayman Islands, who is or was provided administrative
services, including record-keeping for trust management companies that
served as trustees of the Wylys’ offshore trusts, and as directors of the
trusts’ subsidiary companies, regarding any distribution of, transfer of,
grant of vight fo use, and/or loan of, any trust or frust-owned asset fo any

Relief Defendant between January 1, 1992 to the present date.”

14. Paragraph 7b sets out the documents which the Letter of Request seeks to obtain as

follows:

“(1) The Court respectfully requests that the SEC be permitted to seek production
of documents by the Irish Trust Company (Cayman) Lid. ...; and Queensgate Bank
Limiled or Queensgate Trust Company Limited ...according to the request for
production of documents, which is attached hereto as Attachment 2.” (Please see

Appendix 2 of this Judgment).
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THE POSITION OF ITC, MS. BOUCHER AND QUEENSGATE

158 ITC, Ms. Boucher and Queensgate do not challenge the Court’s jurisdiction to accede
to the Plaintiff’s application pursuvant to the EPOJ but do submit that whilst not

wishing to be obstructive, they have two concerns:

(i) The Grand Court must be satisfied that the request seeks evidence which is to be
used for the purposes of civil proceedings; the civil proceedings in this case

being the Fourteenth Claim; and

(ii) The documents set out in the Letter of Request do not provide sufficient

particularity.

16. Counsel on behalf of Ms. Boucher and counsel on behalf of Queensgate have

confirmed that they adopt and support the position taken by ITC.
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FIRST ISSUE: CIVIL PROCEEDINGS

17. ITC’s counsel Mr Dunne submits that, although the Letter of Request is framed in
terms of requiring evidence for the purposes of the Fourteenth Claim of the Amended
Complaint, there are inconsistencies which the Grand Court should examine with some

care.

18. For example ITC refer to Attachment 2 which itself refers to the use of documents
produced by “the SEC, Sam Wyly, Caroline D. Wyly and their counsel in their
bankruptcy cases”. By way of a second example Mr Dunne submits that the Fourteenth
Claim is predicated on the premise that the Relief Defendants should be required to
disgorge assets representing “ill-gotten™ gains which have been transferred to them.

ITC’s Counsel poses the question as to why information on current trust assets

(Attachment 2 Request G), which by definition have not been transferred to them, is
relevant, and further submits that such information would appear to be relevant to the

claim against the Wylys and not the Relief Defendants.

19. Accordingly Counsel for ITC submits that the relevance of the material set out in
paragraph 18 above is not obvious and thereby questions whether the Grand Court has
the jurisdiction to provide the assistance requested by the Requesting Court.
Furthermore Counsel for ITC submits that in circumstances where there is no obvious
link between the claim brought in the Requesting Court and the information sought and
where, he submits, the Letter of Request is drawn in extremely wide terms rather than
requests for specific documents identified and deemed relevant by the Requesting

Court, the position is not clear.
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SECOND ISSUE: INSUFFICIENT PARTICULARITY

20. Counsel for ITC submits that, assuming the Requested Court i.e. the Grand Court has
the jurisdiction to accede to the Letter of Request, that the words contained in s.2(4)(b)
of the EPOJ that a person “shall not be required to produce any documents other than
particular documents specified in the Order” set out in paragraph 3 above must be

strictly construed.

21. Mr. Dunne submits that the Request for the Production of Documents found at
Attachment 2 does not always satisfy that test for particular documents. In particular
ITC take exception to A “all financial statements and related work papers”, B “all tax
returns (in any jurisdiction) and related work papers” and G “documents regarding any
insurance or annuity policy maintained by any Isle of Man Entity or Cayman Entity in
which any beneficiary is a beneficiary or the insured item is in the possession of a
Beneficiary” and submits that these documents at A,B and G do not meet the test for

particularity as required by s.2(4)(b) of the EPOIJ. ITC, Ms. Boucher and Queensgate

maintain that these are generic classes within which no particular document is

identified or identifiable.

22. ITC, Ms. Boucher and Queensgate contend that the documents requested are
conjectural. Counsel for ITC submits these documents are thought to exist by the SEC
but the generality of the Letter of Request read with the Attachment demonstrates that
this is a matter of conjecture. Furthermore Counsel for ITC submits that the Letter of
Request from the Requesting Court is not a request for particular documents and, as
they are what Counsel describes as “conjectural documents”, they are outside the scope

of a proper Letter of Request pursuant to the EPOJ.
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23. All three parties object to what Mr Dunne describes as the “speculative” nature of the
documents requested by the Requesting Court. They complain that because of the use
of the words “any” or “all”, there is a lack of detail contained in the Letter of Request

and it draws on a wide class of documents which are presumed or suspected to exist.

Consequently this will force ITC, Ms. Boucher and Queensgate to “trawl the files of
the company and consider each document in them against the criteria in Attachment 2
of the Letter of Request.” Counsel for ITC submits that they are inherently uncertain

(355

and further submits in relation to A, B and G that terms such as ““’related work papers”
and “documents regarding any chattel” do not lend themselves to precision and are of
insufficient particularity. Accordingly Counsel for ITC, supported by Counsel for Ms.
Boucher and Queensgate submit that the Letter of Request from the Requesting Court

is too general and broadly drafted and in its present form is not permissible.

24, Counsel for ITC argues that 5.2(4) of the EPOJ makes it clear that a person cannot be
required to state what documents are in their possession relevant to the proceedings or
to produce anything other than particular documents specified in the order. This,
Counsel for ITC submits, discloses a clear intention underpinning the EPOJ to bar third

party discovery applications.

25. In support of this submission, Counsel for ITC submits that there is nothing in Mr
Miller’s two affidavits which suggest that any specific transfers were made to the
Relief Defendants and further that the allegation at its highest is that the SEC “came to
believe” that such transfers were made. Counsel for ITC refers specifically to

paragraph 7(a) and the proposed testimony sought from Ms. Boucher.
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Ms. Boucher was the senior officer of ITC, and from November 2004, became the sole
Protector of the trusts based in the Isle of Man and the Cayman Islands described as the
Offshore System controlled by Sam Wyly and the late Charles Wyly. Mr Dunne
objects to the wording at paragraph 7 of the Letter of Request which reads,
“Distribution of, grant of, transfer of, right to use and/or loan of any trust or trust-
owned asset”. ITC submits that this demonstrates that at its heart the Letter of Request
is investigatory in nature as opposed to a specific request for information. If it is
investigatory, then ITC submits it is simply a request for third party discovery which is

not permitted under s.2(4) of the EPOJ.

26. Furthermore ITC submits that the generality of the documents sought in the Letter of
Request discloses their investigatory nature. Counsel for ITC submits that matters have
been drawn so widely with a view to obtaining the greatest quantity of documentation
which is indicative of third party disclosure as opposed to the more focused nature of
requests permissible under the EPOJ. Accordingly ITC, Ms. Boucher and Queensgate
submit that the Grand Court should consider the lack of sufficient particularity and
perhaps adopt a “blue pencil” approach to remove the material sought by the

Requesting Court which is investigatory in nature and not sufficiently particular.
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ANALYSIS

27. I am grateful to both Mr. Dickson, Counsel for the SEC, and to Mr. Dunne, Counsel
for ITC for their helpful and comprehensive review of the relevant authorities in

relation to this application.
CIvIL PROCEEDINGS

28. Although ITC, Ms. Boucher and Queensgate do not challenge that this Court has
jurisdiction pursuant to s.1 of the Schedule to the EPOJ, they do raise what might be
described as less than vigorous concerns, as set out in paragraphs 17, 18 and 19 above,
in relation to the question of whether the proceedings before the Requesting Court are

civil proceedings.

29. Paragraph 1 of the Letter of Request from the Requesting Court states quite
unequivocally that it requests “international judicial assistance to be used in civil
proceedings” before the Requesting Court. There is no evidence before me to challenge
this statement from the Requesting Court. As Lord Diplock stated in the House of
Lords in Rio, Tinto Zinc Corporation and Others v. Westinghouse Electric
Corpomtionlj when stating that the Court receiving the Request:

“..must be satisfied that the evidence is required for the purpose of civil

proceedings in the Requesting Court but in the ordinary way in the absence of

evidence to the contrary, it should in my view, be prepared to accept the statement

by the Requesting Court that such is the purpose for which the evidence is
required.”

'[1978] AC 547 at page 634 letters A & B
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30. This particular statement by Lord Diplock in the House of Lords was cited and applied
by our own Chief Justice Anthony Smellie Q.C. in Gray 1 CPB, LLC v. Gulfstream

Finance et al in his unreported judgment dated the 22™ May 2012.

31. Aside from the clear, unchallenged statement in paragraph 1 of the Letter of Request,
this Court has already accepted that the proceedings taking place before the Requesting
Court are properly described or characterized as “civil proceedings”. On the 2" August
2012 Henderson J. acceded to a Letter of Request from the same Judge, the
Honourable Shira A. Scheindlin, and from the same Requesting Court, which Letter of

Request was dated the 24™ May 2012.

32. TFurthermore this second Letter of Request from the Requesting Court comes within the
definition of “civil proceedings” found at s.9 of the Schedule to the EPOJ set out in

paragraph 4 above.

33. Accordingly, I am satisfied that the evidence to which this second Letter of Request
relates is sought for the purposes of civil proceedings as required by s.1(b) of the

EPOJ.

2FSD 10/2012
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INSUFFICIENT PARTICULARITY

34. Having satisfied myself that the Letter of Request relates to civil proceedings, I now
turn to the second issue of insufficient Particularity and as to how this court should
exercise its discretion in relation to the Plaintiff’s application and the Letter of Request

exhibited to Mr. Miller’s First Affidavit.

35. I can do no better than begin with and follow the guidance of our learned Chief Justice
at paragraphs 11, 12 and 13 of his Judgment in Gray, which I adopt for the purposes of

this roling.

36. The learned Chief Justice stated:

“The guidance as to the starting point for the exercise of this court’s discretion is
also comtained in the House of Lords decision of Rio TintoZinc Corporation v
Westinghouse Electric Corporation (1978)AC 547. At page 634 lines B-E Lord
Diplock stated:

“The court should hesitate long in terms of exercising ils discretion in
refusing to make an Order unless it is satisfied that the application would
be regarded as falling within the description of frivolous, vexatious or an
abuse of the process of the Court.”

In the same case at page 612, Lord Wilberforce stated
“I am of the opinion that following the spirit of the Act, which is to enable

Judicial assistance to be given fo foreign courts, the Lefters Rogatory
ought to be given effect so far as possible; ...”

At page 618 paragraph E, Viscount Dilhorne stated:

“In the interest of comity, it is, and I trust will continue to be, as Lord
Denning M.R. said in this Cour! of Appeal (ante p.560), “it is our duty and
our pleasure to do all that we can to assist” the requesting court.”
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This dictum was recently endorsed by Quin J sitting in this Court In the Matter of
Lancelot Investors Lid':

“The Cayman Islands has enjoyed international standing as a major
financial centre for almost forty years and the Grand Court of the Cayman
Islands has actively assisted foreign courts to give effect to the Hague
Convention On The Taking of Evidence Abroad in Civil or Commercial
Matters 1968 (Cmnd. 3991 of 1969).

Indeed, the Grand Court of the Cayman Islands has, on many occasions,
assisted American courts and, to adopt the classic language of Lord
Denning sitting in the House of Lords in Rio Tinto Zinc Corporation v.
Westinghouse Electric Corporation”

1t is the duty and the pleasure of the English Court to do all it can to assist
the foreign Court, just as the English Court would expect the foreign Court
to help in like circumstances.”

In that particular case, the House of Lords ruled that the High Court in
England should assist in a letters rogatory application issued by the
Virginia District Court of the United States.”

37. Mr. Dunne on behalf of ITC and Counsel for Ms. Boucher and Queensgate are not

submitting that the evidence sought by the Requesting Court is not necessary for the

US civil proceedings or for the trial of that action. ITC, Ms. Boucher and Queensgate

are not arguing that the application brought by the Plaintiff in this Court should be

regarded as frivolous, vexatious or an abuse of the process. They are not arguing that

the intended witnesses do not have any knowledge of the matters relevant to the
Requesting Cowrt’s civil proceedings and trial of the US action. Finally, and most
significantly, Counsel on behalf of ITC, Ms. Boucher and Queensgate are not

contending that the documents sought in the Letter of Request do not exist nor that

they are not likely to be in the possession, custody or power of the intended witnesses,

Ms. Boucher and the authorized officers of ITC and Queensgate.

#12009] CILR 7 page 24 — paragraphs 69 and 70

41978 A.C. 547 560,
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38. However, for sake of completeness, I accept the statement contained in the Letter of
Request that the evidence sought is necessary for the trial before the Requesting Court.
Furthermore, 1 find, absent any evidence to the contrary, that the documents set out at
Attachment 2 to the Letter of Request would appear to be in the possession, custody

and power of the proposed witnesses.

39. The Compliant against the Wylys is that they engaged in a fraudulent scheme from
1992 to 2005 to hold and trade millions of dollars of securities of public companies
whilst they were members of the Boards of those companies, without disclosing their
ownership and their trading of those securities. In paragraph 10 of Mr. Miller’s First

Affidavit he avers

“the apparatus was an elaborate system of Trusts based in the Isle of Man and
subsidiary companies based in the Isle of Man and in the Cayman Islands (the

“offshore system”) created and controlled at the direction of the Wylys.”

Furthermore, Mr. Miller’s affidavit discloses that ITC was created by Sam and the late
Charles Wyly in or about 1995 to provide administrative and other services to both the

Offshore System and to the Wylys directly.

40. At paragraph 11 of Mr. Miller’s first affidavit he states that Ms. Boucher was the
senior officer in ITC and then in November 2004 became Protector of many if not all
of the trusts in the Offshore System. This statement by Mr. Miller has not been

challenged.
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41. Finally, at paragraph 13 of Mr. Miller’s first affidavit, he states that Queensgate
controls a number of bank accounts associated with the components of the Offshore

System. Again, this statement by Mr. Miller has not been challenged.

42, As stated above, on the 2™ August 2012, this Court acceded to an earlier Letter of
Request from the same Requesting Court, which Letter of Request was dated the D
May 2012 and signed by the same Judge, the Honourable Judge Shira A. Scheindlin in
the same proceedings. Henderson J ordered the examination of Ms. Boucher and the
duly authorized officers of ITC and Queensgate and the production of documents from
Ms. Boucher and the duly authorized officers of ITC and Queensgate. Henderson J’s

Order of the 2" August 2012 is found at Appendix 1 to this ruling.

43. Accordingly, I accept the Plaintiff’s submission that in the circumstances where each
of the categories of documents requested in the Letter of Request relate to the Offshore
System it would appear, and further, there is no reason to doubt, that the documents
requested would be in the possession, custody and power of ITC, Ms. Boucher and

Queensgate.

44. As set out above, ITC, Ms. Boucher and Queensgate complain that the documents
sought in the Letter of Request do not have adequate specificity and particularity and
they are in fact in many instances conjectural and speculative. They contend that the
letter of Request is drawn in extremely wide terms rather than requests for specific
documents. Added to their lack of specificity, they also complain that the net is cast so

widely which means that the Letter of Request is not seeking particular documents but

is investigatory in nature.
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45. In Voluntary Purchasing Group Incorporated v. Insurco International Limited
Smellie J, as he then was, examined the test for particularity as set out in 5.2(4)(b) of
the EPOJ which states that there must be “particular documents specified in the Order
as being documents appearing to the Court making the Order to be documents or to be
likely to be, in the possession, custody or power” of the parties identified. At line 22 on

page 90 Smellie J stated:

“A further statement of general application is that the foreign request must be
examined lo ensure its compliance with the 1978 Order, in particular as to
documents requested. The classes of documents must be clearly defined with
particularization of the actual documents and it must be shown that there is good
reason to believe that the documents actually exist (see Re Asbestos Ins. Coverage
Cases (1) (1985) 1 AIl E. R. et 721). In applying these standards it must be borne
in mind that the witness will be responding to a subpoena duces tecum with the
attendant penal sanctions which could flow from non-complianee. A person placed
in that position should not be required to cast about for documents which might or
might not meet the subpoena but instead should be left in no doubt as to what is
required of him (Re Westinghouse Elec. Corp. Uranium Contract (9), per Lord
Denning, M.R. (1973) 3 Al E.R. at 710)).

46. Smellie J went on to state at page 97 line 37:

“In order to preclude fishing expeditions” the words “particular documents
specified in the order” as they appear in 5.2(4)(b) of the EPOJ Order are to be
strictly construed. The test to be applied in relation to the production of documents
is whether “particular documents” were specified, that is, individual documents
separately described, although it is permissible to have a compendious description
of several documents provided that evidence of the actual documents is produced
to satisfy me that they do exist or at least have existed (see Re Asbestos Ins.
Coverage Cases (1) (1985} 1 AL E. R ai 721).

*[1994-1995] CILR 84
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47. It is clear from the Letter of Request that the Plaintiff namely the SEC, has carried out
extensive investigations and has satisfied the Requesting Court that the Isle of Man and
Cayman trusts and subsidiary companies set out in Attachment 2 at Appendix 2 are

located in the Cayman Islands.

48. I agree with Mr Dickson’s submission that as a result of extensive investigation, the
SEC have already adduced substantial evidence before the Requesting Court that the
Relief Defendants were recipients of monies and other assets from these trusts. This
second Letter of Request seeks further testimony and documents from the Grand Court
for the purposes of the Civil Proceedings in the Requesting Court and for the
forthcoming trial. Accordingly, I reject ITC’s contention that the Letter of Request is
investigatory and find that it is a specific request for evidence and documentation

pursuant to the EPOJ and in the spirit of the Hague Convention.

49. In 1982 the Cayman Islands Court of Appeal were considering the validity of a letter of
request from the US District Court for the District of Columbia. In United States v
Carver et al’ Rowe J.A. considered the importance of the identity of the intended

witness and the context in which the evidence and documents are sought:

“ ... the traditional description of bankers’ books used by bankers in the ordinary
course of business has been “ledgers, day books and account books.” When
therefore these terms are used in a statute or in business correspondence they must
be taken to relate to the actual books used by the particular bank in the keeping of
its accounts. An outsider would be at a disadvantage if he were compelled ..... the
precise and particular documents in which the bank’s accounting records are
kept”.

CILR 297 at page 319
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50. In this case the Letter of Request is directed to Ms. Boucher who is described at
paragraph 7a in the Letter of Request as having “provided administrative services,
including record-keeping for trust management companies that served as trustees of the
Wylys® offshore trusts, and as directors of the trusts’ subsidiary companies, regarding
any distribution of, transfer of, grant of right to use, and/or loan of, any trust or trust-
owned asset to any Relief Defendant between January 1,1992 continuing to the present

day”. At paragraph 11 of Mr Miller’s first affidavit he says,

“The purpose of the Irish Trust (“ITC”) was to provide administrative and other
services to both the Offshore System and the Wylys direcily.”
The statement in the Letter of Request and Mr Miller’s averment as to Ms. Boucher’s
position within ITC has not been challenged. Accordingly, from the material put before
this Court, I find that Ms. Boucher has played a central role in providing administrative
services including record keeping within ITC for the Offshore System and the Wylys
and could never be described as an “outsider” who is unfamiliar with trust and

company documentation.
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CONCLUSION

51. In light of Ms. Boucher’s prior position as senior officer and now protector within ITC,
she should be intimately familiar with the files relating to the Isle of Man and Cayman
entities listed in Attachment 2 to the Letter Request (now found at Appendix 2 to this
Judgment). 1 also find that the authorized officers within both ITC and Queensgate
could not properly be described as “outsiders” but are professional staff who would be

familiar with trust and company documentation.

52. To put it another way, and, applying the clear guidelines from Smellie J in PG and
from Lord Denning in Rio Tinto, neither Ms. Boucher nor the authorized officers of
ITC and Queensgate will have to cast about for documents which might or might not
meet the second Letter of Request but instead should be left in no doubt as to what is

required of them.

53. As set out above, ITC (and Ms. Boucher and Queengate) take exception to “all
financial statements and related work papers”, “all tax returns and related work papers”
and “documents regarding any insurance or annuity policy.” In my view financial
statements, tax returns, insurance policies and annuities in relation to the specific trusts
and companies at Appendix 2 are clearly described and easily identified by Ms.
Boucher and the authorized officers of ITC and Queensgate. I agree with Mr Dickson’s
submission that “related work papers” is a term of description easily understood by

professionals working in the financial services industry in the Cayman Islands.
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The “related work papers” for the “financial statements and tax returns” are the
supporting documents and schedules used by the trust officers and company
administrators in order to produce the financial statements and tax returns for the

different entities set out at Attachment 2.

54. The Letter of Request will necessarily require a review of the respective files relating
to the listed trusts, companies and entities at Appendix 2 but this will be no different
than any proper production exercise and 1 agree with the Plaintiff’s Counsel’s
submission that, in view of Ms. Boucher’s central role and ITC’s narrow client base,
such review is neither unreasonable nor oppressive. Accordingly I find that © all
financial statements and all tax returns and their related work papers” and * all
insurance policies and annuities” are a “compendious description of several
documents” which Ms. Boucher, the proposed witnesses and authorized officers will

have no difficulty in identifying and producing.

55. I also find that all the documents set out at C, D, E, F and H of the Attachment to the

Letter of Request are a “compendious description of several documents.”

56. The documents attached to the Letter of Request at Appendix 2 will necessarily require
a review of the files of the said listed entities. But this is no different from any proper
production and obtaining of evidence which is contemplated by The Hague
Convention, provided for in the EPOJ, and is in accordance with the law for providing
International Judicial Assistance for the Obtaining of Evidence. The Court agrees with

the Plaintiff’s Counsel that, in view of the relatively narrow base of I'TC’s clientele,

such a review could not be described as unreasonable or oppressive.
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57, For the reasons stated above, I reject ITC’s, Ms. Boucher’s and Queensgate’s
contention that the documents contained in the Requesting Court’s Letter of Request
are conjectural or speculative or insufficiently particular and find that the requested
documents are particular documents specified in the Requesting Court’s Letter of
Request and which are in, or likely to be in, the possession, custody and power of ITC,

Ms. Boucher and Queensgate. ‘

58. Furthermore, for the reasons set out above, I find that the documents requested in the
Letter of Request are particular documents that ITC, Ms. Boucher and Queensgate
should have no difficulty in producing. Accordingly, I exercise my discretion and
hereby grant the relief sought by the Plaintiff in the terms set out in the Draft Order. I,
however, grant liberty to apply for directions as to the implementation of this Order

and for further directions if necessary.

Dated this the 29™ August 2016

Honourable Mr. Justice Charles Quin Q.C.
Judge of the Grand Court
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APPENDIX #1

mma&mmmormcammms
CAVSENO. ESD 99 OF 2012~ AGH
(SORMERLY CATSE NO. 267 OF 2012)

THEBEON. ME. JTUSTICE HENDERS O I CHAMBERS

nd THE MATTER OF THE EVIDENCE (PROCEEDINGS IN OTHER
- JURISDICTIONS) (CAYMAN ISLANDS) ORDER 1978 .

m 114 THE MATTER OF A CIVIL PROCEEDING NOW PENDING BEEORE
THE UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF
YORK ENTITLED AS FOLLOWS: ?

BETWEEN
SECURITIES AWD EXCHANGE COMMISSION

v

G

fa
SAMUEL E WYLY, DONALD I MILUER, JR,, TN HIS CARACITY AS THE
TNDEPENDENT EXECOTOR OF THE WILL AND ESTATE OF CHABLES
3. WYLY, JR., MICHARL C. FRENCE AND LOUIS J. SCHATFELE It
) DEFENDANTS
{

ORDER

UPON the sammans of fhe Witoesses as defined herein coming on for beaing; .

" AN UPON heasing counsel for fhe Witnesses, Samel Wyly and fhe Secwdties and
AND UPON reading the oG of s, Zerw i ewors: o 15 Fiena 2 sl e
Letter of Requesk of Jadge Shim A Schelndlin of fhe U.S, District Conrt for the
Soratherm Distzict of Newr York dated 24 My 2012 (fhe "Lettet of Request’) exiibited
snereto and fhe affidasit of Alistair Yol Wylters dated 24 July 2012 and. the it
attached thereloy .

i
AND being satisfied that proceedings arep:mdinginﬂ:e.UIﬂszMeEDjstd:tcmﬂ
fox: the Sonthemn, District of New York, U:ﬁ%‘ed&ais Courthonse, 500 Pear] St New
York, New York 1007-1312, US.A. snd fhatstich comxt wishes to cbtain the testimarny

N
3

2B i
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annheﬁeBmd:ﬂmdﬁeDuly.Aﬁhnnzed OEﬁnemo&Iﬂsh']ImstCompmy
(Caymsn) Lid (Eish Trost'), Queensgate Bank Limdted and Queensgaie Trust
Company Tmited (fogether "Queensgase’) together with the production of cextein
documents, as specified in the Letter of Request;

4

IT YIS HEREBY ORDERED that:

L

6.

ZBO317-1

"Witnesses").

Mufﬁngmubené_uhamaumaﬁamﬂdplmwbemﬁﬁed
4o them by Commsel for the Flaimiff (with notice fo Counsel for the
Defmdm)fmfhepmyoseufpmﬂhgmmmyfmusem
pmceeﬂm.gsmmeahm m_pncm.sdpmmﬂmgsmihe'ﬂ'miedﬂhhﬂi District
Clrt, Southeen Distrck of Nlew York

Counsel for the Parties and Commsel for the Witnesses do agres to a schedule
fm&emﬁaﬂmof&aﬂhﬁsesmﬂu&mﬂuhmﬁﬂwﬂdnﬁepminil
1o 19 October 2012,

Forthend.dmufdoub;-&xen&leﬂlﬂzmﬁmeﬂm at paragraph 4 above
shunlﬂprﬁviﬂeahmeforﬂﬁumﬁmofklsﬂwnhetinammﬁanmwﬂ\
pasagraph 6 of the Tetter of Request and, i necessary, = a fime fox fhe
emunahmof&mDnly.ﬁnﬂxmﬂDﬁﬂmsqumh'ﬁvst mdQusmsgmiﬂ,
pmsntﬁopngmphBufﬁaI.&htchequxt

L

Productio.of Dovuments ¢

Su)':gecttnpm-agmphs?—gfzﬂﬁw, fhe Duly Awthorized Officex of Trish. Trost
#ghall, not luter than 71 ﬂayslpmmﬁ.a date of the Brst examination, produce
to the Parlies nﬂﬂ.ﬂmmﬂ\ismqugstednt?(a)afﬁzI;ﬂrroiB:qugs’:mﬂ
withheld by Trish Trust fpm CIMA on the grounds of Tegel professional

2
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prodaction to CIMA. slely on. fhe basis of a legal professionsl privilege
assexted by oz o behalf of defendants Sam Wyly and/ or Charles Wyly that
may 7o mgabeassmbafgeaapmm oxder dated 1 Apdl 2011 appended,
atAﬁar:hm.mtStoﬁeIz&; of Request. Tp the extent that any doctomends
Yisterl et Attachment 4 of e Tebter of Reguest, do not fli within paregaph
; 9(a) of the Letier of Request:{exchwsive of footnote 7), such documents W‘ . 4
’ notbe produced. L :

]

a l

i I

privilege. " Such production fs Hmited to documents Wiheld fom g
[

|

|

E

4

production of any of the dotnments requested at paragraph § above on the ?‘:ﬂ'ﬁ_;"’;";:" i
basis of any assextion of privilege by fhe Defendants prrsnant o s.3(1)(z) of the o

Evidence (Brocesdings in Ofher Ferisdictions) (Caymzn. Islands) Order 1978,
Coumsel fox the Drly Awthoyized Qficer of fhe Fish Trast and/fex Counsel ;
for any of the Deferdants hall () nofify the Court aud Counsel for the |
Plainfiff of thedr intention to do so by 2 Augnst 2012 and (i) submit such !
evidemmnn&skﬂnbma:y%nen&sinsuppﬂztofﬁmﬁynﬁﬁuaswenas
produge the xelevat docaménis o The Comt, on.ox before 17 Angust 2012 ox
guch ofher date as the parties ay agree.

& Vihete Comnsel for the Dilly Authorized Officer of Irish Trust and/or
Compsel for any of the Defendants has given notice of an interdion o
withhold any of the &u:mm:_mq_uesiedatpamgmphs above, and has
submitted such evidence ari skeleton arguments pusstant fo pavagraph 7
ug-ummlshsuppurtofihipudﬁon,asitdemm on ox before 31
Augustzﬁ]lursuchu‘lher&a?be as The paxties may agree. ’

5.  The Coumt shall determion any daims made prosuant to s3(1){e) of fhe
Evidence (Proceedings in Ofber Jurisdictions) (Cayman Ilanils) Order 1978
by maeans of an nfex pactes, heasing on fhe first dafe fhereafier and in any
evenfnotless fhan 21 days piar to fhe fst schedtled. depositions.

2R031T
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10.  Subject to paragraphs 7-9 andl 71, fhe doriments referved fo &t paragraph 6

' hall be produced by iy of affidavig fogetber with such waitten

authentications and, cerhﬁlta.h-DnS 25 are.zeqmmdbyiﬁe?a:hes pixsuant o
&eUmieisml’edzmlRMes of Byidence,

41, Subject to paragraphs -8, where fhe Diily Anthodzed Officer of Fish Trmst
does not produce either (a)‘}iﬁa docments requesfed at paragraph 6 o (b) the
rktten. afherfications aud certification vequested, that Duly Authorized .
Officer sball, not later than 21 days prior to the date of the first examination, ’
provide an explanation, by way of affidavit, as to why such production has |
mthempmvidednndfnrmexp}anzﬁmnsmwhymyﬁg’im
authentications an‘.ﬂ:uetliﬁgﬁms]mvem’champraﬁﬂei .

Quamsgaiaahaﬂ,mothmﬁwnzl.dayspdurbﬁednteuf :

(“ mﬁnmwﬂdehyﬁﬁydaﬁdmﬂm&m&mmﬂ:mﬂu&m Sy IS\?‘
mﬁﬁmﬁmmmrequeslzﬂbyﬂm?mymm’cb the United States
Federal Rules afrﬂdu&mmputofdommmmamedmm
pmmmtin:isdnechmﬂmdﬁﬁxmnryiﬂﬂs,ﬂ.fﬂymﬂﬁmﬁiﬁom'bu
H@D?[&lz"ﬂM’ADumer:gs').

13. WhmﬁeDu]yAu&minﬁw of Tdsh Trust does mtp:udince-&ne
wmmmﬁmmmmamﬁmmmmdztpmgnyhuﬁebﬂy
AmhmeﬂofﬁmshJLmtlam:MHdmpumhﬁigdmdﬁmﬁ:mt
mﬁmymﬁdnm&cplma&mbywayofn{ﬁdmﬂ;ashwhymdz
vreitten anfhenfications and certifications have notbeen provided.

16 Counsel for fe Planotife shall disdose any affidavits and extdbils produced
pumsuznt fo paragraphs 4013 to Counsel for the Defendants withie 1
:

‘business day uf:ecsivmgﬂxe sEme.
3
15. Counselfo:“ﬂml’lailﬂiff(i\riﬂlm&mw all Defendants) and Counsel fox the
Defendants (om mptice to the Plantiff) chall, within 14 days of xeceipt of any

aﬁld,v;ja produced puwsuant © parageaphs 10413, advise fhe Drly
AmmeﬁﬁmustthmdQnmgaiewheﬁzﬂmyuazagmd

v
2
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o aitaud-mpmﬁdeswomtuﬁ:linmy for use ju. proceedings in the sbove
cag:ﬁmEdPIOmeﬁing&

Spectal Directions

16.  The Examiner shall mmfh:jevidmmostBouc‘Ee:mﬂﬂmDuly
Authosized Officers 1o be recorded verbatim by a certified court reporter and
videotaped.

17. mmmm&bmmngmmmmdmd&mmy
Authorized Officers (mkmsnas'mamewimpmgaphsofﬂmum of
Request) shll be talren in socordanes: with Rule 30 of the United. States
Federzl Ruiles of Cwﬂhnuedm’g save where such yoles are o -H:e_.
Taws of the Caymen Jslands incuding, for fhe avoidance of doabt, 0
{fhe Grand Coumst Rules.

}
18. Cnurﬁelforﬂm?lﬂinﬁﬁmﬂDeﬁmﬂmﬂsmﬁm'UShmdﬁtgsshaﬂ

6.  Ms Bondher md fhe Duly Anfhorized Officers shall sign the franseript of his
mha‘msﬁmmymﬂaew.;pmm and the Fxexainer shall canse the
ﬁgnﬁtumﬁpﬁwhmum@le&dhbemtmgﬂimwiﬂr&ﬁﬂuﬂaanﬂ
the Letfex of Request issued by, ihe Unlted States Distdet Comt Southem
District of New York, to the Clefk of fhe Court 0 be sesled snd for
mmsmmﬂmaukume%ﬂmdsamwcmtmhsm
District of New Yorl, Tited States Courthorse, 500 Pearl St New York, New

York 10071512, US.A. §
CREL Appicafiom .
i ‘
20.  Acy spplication prgsuant o section 4 of the Confidentisl Relatipnships

{P:EBMW)I&W(ZBUFMHDH}&I&EEC&WBNMWDEM
evidence shall be muade Ty Ms Boncher and the Duly Anthorized Officers
within 14 days of the filing of this onder. The Defendants shalll provide, or
uge all reasonable efforts 1o obtain, muy consents to disclosure of confidential
mhmaﬂmrmmh&ﬁu%?ﬁiuM&a:mpnuﬁasedﬁm&

!
2809171 t 5
E
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el

application. Such consents fo discdlostxe hall be provided fo Ms Boucher or
fhe Duly Anfhorized nfﬁceirswiﬂﬁn?days of the filing of fis oxder.
Cosks

21.  No crder shall bemadeas ?o costs.

I 1
Dated ﬂ'ﬂs% of August 2012,
Eadihis,’(a’gftaaynfiluguﬂmlz_f )

- The Honomcable Mz Justice Hendersan

! . Tudge of the Grand Court

5

{

- BCHEDULE
Witnesses ; Todividual Name of Comnsel
Michelle Boucher .A]:sheur Walters / James Austin-

Srpith ;
Frish Trust Company | Alistair Walters [/ James Austin-
(Cayman) T4d Witness Sroith

Queensgele Dank Ll and | Alistair Waliers / James Austin-
Queensgate Trust Compeny | Smith
Lid.

THYS ORDER, was filled by M B, ¥ apy for e Plhiatl. whoss address for
setvice is 94 Solas Averme, Camne Bay, 20 Box 1348, Grand Capmmen KY1-1108, Cayman [slands.

1
¢
'
T
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APPENDIX #2

3 REQUEST FOR DOCUMENTS
TO THE CAYMANISLAND CUSTODIANS

f‘ur pﬁpasm of these Tequests only, the defmitions of the terms Bmeﬁc-iaﬁm, Isle of Man
Entities, Cayman Island Bntifies, and Cayman [sland Custodizns refer to the attached lists of names,
The Seourities and Exchenge Commission (SEC) makes this requestto the Trustees, agents
and Principals of the Cayman Islands Custodiads listed below to produce the followng dociments

in their possession, custody or control:

Al Produce all financizl statements and related work papers for any e of Maa ’ :

Eaotity or Cayman Island Entity from Januvery 1, 2005 to the present.
B. Produce all tax retomns (i any jurisdiction) and related work papers or any Isle

of Man Eatity or Caymean Island Entity, end lljreports filed with any regulator, fncluding bt fot

limited o any periodic reports, filed by any Isle of Men Entity or Cayman Island Entity from far

C. All contracts or agreements bebween or inchuding any Beneficiary md any Isle of

Men Extity or a Cayman Island Eafity from Jasuary 1, 2005 fo the present.
D. Documents regarding ¢ach distribution, loan, payment, repayment, end/or asset
transfer of auy Kind (“Transfer”) between any Isle of Man Enfity or Caymen Island Entity and

any Beneficiary made or received after January 1, 2000,

B, Documents regarding the dissoliition and/or liquidation of any Isle of Men Entity

or Cayman Island Entity frum January 1, 2005 to the present. !

F. Docurnents regarding all annuity payments made or owed by any Isle of Man

Entity or Cayman [sland Botity to sny Benefitiary or designes of a Beneficiary fiom January 1,

2005 to the present.

1
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G. From January 1, 2005 to the present, documents regarding any insurance or

=,

anmity policy meintained by ey Isle of Man Entity or Cayman Island Entity in whick: any

Beneficiary is a beneficiary or the insured item is in the possession of a Beneficiary.

H. From [ anuary 1, 2005 to the present, documents regarding any real estate or
chattel (including but not limited to art, ar{h'quas, collectibles, fimmniture, automobiles, trucks,
farm equipmentt, books, jewelry or fiws) in which an Isle of Man Entity or any Cayman Island
Futity has a direct or indirect economic interest, '

The Trustces and Principals of the Isle of Mean Entitics understand and consent, to the use
of the documents produced under this request by the SEC, Samuel E. Wyly, Caroline D. Wyly,
and their counsel in their banlouptey cases.

BENEFICIARIES

This list shall be treated as incthiné any employess, tepresentatives and/or agents oftbe
listed individnals. This list shall also betreated as inclading any trusts or other entities fnwhich fhe
listed individuals have an ownewship ot lmﬁ:rship position.

Semmel E. Wyly,
Cheryl Wyly,

Bvan Acton Wyly, . !
Lawrie Wyly Matthews,

113

Judgment. Cause No. FSD 47/2016. Securities and Exchange Commission v. Samuel Wyly and Others. Quin J. Date: 29.08.16

Page 35 of 37




_Tensas Limited, = -
West Camroll Limited,
Morehouse Limited,
Sarnia Jnvestments Limited,
Greenbder Limited,
Audubon Assets Limited #/k/a Fugoe LLm.:tud,
Yurta Faf Limited,
Cottonwood I Limited,
Cottonwood 1L Limited,
Wi Casa Limited,

(3 leitcd, 4 s
?DT&%:EITS Circle R. Ranch Limited (Fi/a Two Mile Ranch Limited and Woody CreelkcRanch
Limited), ;
Spitting Ljon Limifed,

Devotion Limited,
Relich Euterprises Limited,
Litfle Woody Limited,
Rugosa Limited,
Roaring Creek Lirmited,
Roaring Fork Limited,
Quayle Limited,
Elysium Limited,
( . Gorsemoor Limited,
- Tordan Way Limited,
Little Woody CrsekRoa.dLmutbd,
Soulicana Limited,
Stargate Farms Limifed, '
Elegance Limited.

=

CAW ISLAND ENTITIES

i A

This list shall be; treated as including all of 1_:he representatives, officers, directors, agents or
exmployess of the under]ying companies identified below.
Trish Trust Company Limited,
- Secuity Capital Limited,
gzlwu}t&?c:m]ﬁ;baLLC Flo Flo LLC, Katy LLC, Orange LLC, Pops LLE.

CAYMAN ISLAND CUSTODIANS

Tcish Trust Company Limited,
" Bal¢h LLC, Bubba LLC, Flo Flcn LLC, Katy LLC, Orange LLC,Pops LLC. |
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David Matthews, : ;
Ligg Wyly Grahem, P
. Jolin Graham,
Eelly Wyly O’Donovan,
Andrew Wyly,
Christiana. Wyly,

Chaxles J. Wyly, Jr.,
Caroline D. WYy,

Martha Wyly Miller,
Donald R. Miller, Jr.,
Charles J. Wyly I,

Emily Wyly Lindsey,
Tepnifer Wyly Lincol, and
James W. Lincoln.

U R —

ISLE OF MAN ENTITIES
This list shall be treated as inchudng iall of the trustee companies for each of the trusts

identified below, as well as all the amployceé of any such trustee cornpanies, regardless of whether -

they sexved as ditectors of the underlying companies idemtified below.

Tallulah, International Trust,

Bulldog Non-Grantor Tust,

Lake Providence International Trust,

Delhi International Trust,

Bessie Trust,

Plaquemines Thrust,

La Fourche Trust,

Crazy Horse Trust,

Axlington Trust,

Sitting Bull Trust, R

‘Woody International Trust, "

Pifléin Non-Grantor Trust,

Castle Creek International Trust, ¢
: Tyler Trust,

) Red Mountain Trust, B :
Mharoon Creek Trust,
Lincoln Creek Trust,

I e

East Baton Rouge Limited, i
East Carroll Limited, :
Locke Limited, )
Moberly Limited,
Richland Limited,
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